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A Commissioner should be disqualified only when there has been a clear and
convincing showing that the agency member has an unalterably closed mind on
matters critical to the disposition of the proceeding. The ‘clear and convincing’
test is necessary to rebut the presumption of administrative regularity... The
‘unalterably closed mind’ test is necessary to permit rulemakers to carry out their
proper policy-based functions while disqualifying those unable to consider

meaningfully a section 18 hearing.
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.of Decisional Officials in Rulemaking”, 80 Colum. L. Rev. 990 (1980))
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These reports, as well as the testimony given by members of the Commission
before congressional committees, make it clear that, long before the filing of this
complaint, the members of the Commission at that time, or at least some of them,
were of the opinion that the operation of the multiple basing point system, as they
had studied it, was the equivalent of a price-fixing restraint of trade in violation
of the Sherman Act. We therefore decide this contention, as did the Circuit Court
of Appeals, on the assumption that such an opinion had been formed by the entire
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membership of the Commission as a result of its prior official investigations. But
we also agree with that court’s holding that this belief did not disqualify the
Commission.

In the first place, the fact that the Commission had entertained such views as the
result of its prior ex parte investigations did not necessarily mean that the minds
of its members were irrevocably closed on the subject of the respondents’ basing
point practices. Here, in contrast to the Commission’s investigations, members
of the cement industry were legally authorized participants in the hearings. They
produced evidence -- volumes of it. They were free to point out to the
Commission by testimony, by cross-examination of witnesses, and by
arguments, conditions of the trade practices under attack which they thought
kept these practices within the range of legally permissible business activities.
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Further, a member of a board which performs a policy formation function should
not be susceptible to a charge of bias simply because of the expression of strong
opinions prior to the hearing. This does not of course mean that there are no
limits to the conduct of board members. It is simply a confirmation of the
principle that the courts must take a flexible approach to the problem so that the
standard which is applied varies with the role and function of the Board which is
being considered. In the end, however, commissioners must base their decision
on the evidence which is before them. Although they may draw upon their
relevant expertise and their background of knowledge and understanding, this
must be applied to the evidence which has been adduced before the Board.

Certainly it would be open to a commissioner during the investigative process to
make public statements pertaining to the investigation. Although it might be
more appropriate to say nothing, there would be no irreparable damage caused
by a commissioner saying that he, or she, was concerned with the size of
executive salaries and the executive pension package. Nor would it be
inappropriate to emphasize on behalf of all consumers that the investigation
would ”leave no stone unturned” to ascertain whether the expenses or rates were
appropriate and reasonable. During the investigative stage, a wide licence must
be given to board members to make public comment. As long as those statements
do not indicate a mind so closed that any submissions would be futile, they
should not be subject to attack on the basis of bias.
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