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"Plaintiffs argue that they have alleged facts from which Caterpiltar's agreement to 170 oo 5 Ty YUHR? W
participate in the affairs of the enterprise can be inferred; that is, Caterpillar "knew that its bulldozers were being
used to cominit predicate acts but nevertheless continued to develop, sell, maintain, and train members of the
»...1DF to use the equipment necessary to the commission of the predicate acts
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"Selling products to a foreign government does not make the seller a
participant in that government's alleged international law violations...

The conduct alleged against Caterpillar in this case -- selling a legal,
non-defective product to Israel -- does not mect the standard. The
Court in Apartheid Litigation, supra, concluded that there was no
actionable international norm that prohibited companics from doing
business with the South African apartheid regime despite the regime's
use of the defendants' products for human rights violations...

One who merely sells goods to a buyer is not an aider and abettor of
crimes that the buyer might commit, even if the seller knows that the
buyer_is likely to use the goods unlawfully... Similarly, a seller of
goods to someone who uses it to commit a crime is not a conspirator...

Plaintiffs argument fails because Caterpillar's sale of its products to
the government of Israel was not the cause of the alleged injuries...
There is no direct causal relationship between Plaintiffs' injuries and
Caterpillar's sales of bulldozers to Israel...

Under principles of causation and duty, Plaintiffs do not state a claim
by alleging the lawful sale of a non-defective product that a customer
intentionally used to injure a third party. See Young v. Bryco Arms...
Chicago v. Beretta U.S.A. Corp... Knott v, Liberty& Loan, Inc... Both
these cases struck down such claims against manufacturers and
distributors on the ground that they owed no duty of care to third
parties injured by non-defective products...

A manufacturer or distributor of non-defective, legal products cannot
be liable in tort for alleged criminal acts committed with those
products by third parties...".

IN Rnanoxs 173n Corrie v, Caterpillar 1»¥1 70 poo pnyn

AYNY MDD THYLIN ALY MDA 992 0} MPINN AN 900 Y pYoh v Y0 MoNn nowd 110
dean

Corrie v. Caterpillar, ) nnm p10 pos Yy wnnw yy .Corrie v. Caterpillar, Inc., 403 F. Supp. 2d 1019, 1022, 2005 *¢

PISID 29PN PN FRRMIAN NINUNY NPIVPYT 1IRD D VIR MWDV VavHD 113 TN (503 F.3d 974, 982, 2007
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The company that makes the software, the NSO Group, says

it sells the tool exclusively to governménts, with an explicit
agreement that it be used only to battle terrorists or the drug

cartels and criminal groups that have long kidnapped and

killed Mexicans... Before selling to governments, the NSO

Group says, it vets their human rights records. But once the %
company licenses the software and installs its hardware

inside intelligence and law enforcement agencies, the
company says, it has no way of knowing how its spy tools are

used — or whom they are used against... Even when the

NSO Group learns that its software has been abused, there is

only so much it can do, the company says, arguing that it

cannot simply march into intelligence agencies, remove its
hardware and take back its spyware... Typically, the
company’s only recourse is to slowly cut off a government’s

access to the spy tools over the course of months, or even

years, by ceasing to provide new software patches, features

and updates.
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: 00, (Akayesu, Case No. ICTR-96-4-T (Tral Chamber), September 2, 1998
complicity by procuring means, such as weapons,
instruments or any other means, used to commit genocide,
with the accomplice knowing that such means would be used
for such a purpose. |
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Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleahsing and
crimes againét humanity. This responsibility entails the
prevention of such crimes, including their incitement,
through appropriate and necessary means. We accept that
resporsibility and will act in accordance with it. The
international community should, as appropriate, encourage
and help States to exercise this respoﬁsibility and support

the United Nations in establishing an early warning

capability.
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Each State Party shall ensure that all acts of terture are
offences under its criminal law. The same shall apply to an
attempt to commit torture and to an act by any person

which constitutes complicity or participation in torture,
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In this regard, in its constant case lav;r on cases of forced
disappearance of persons, the Court has reiterated that this
constitutes an illegal act that gives rise to a multiple and
continuing vidlation of several rights protected by the
American Convention and places the victim in a state of
complete defenselessness, giving rise to other related crimes.
The State’s international responsibility is increased when the
disappearance forms part of a systematic pattern or practice
applied or tolerated by the State. In brief, it is a crime
against humanity involving a gross rejection of the essential
principles on which the inter-American system is based.60
Although the international community adopted the first
declaration and the first treaty using the term forced
disappearance of persons only recently in 1992 and 1994,
respectively, already in the 1970s, the issue as such was

examined in international human rights law and was
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developed within the framework of jthe United Nations
system as of the 1980s. The inter-American regional system
had frequently used this term to- refer .to this series of acts
and violatfons as a crime against humanity. It is even
described as such by Article 7(1)(i) of the 1998 Statute of the
International Criminal Court, when committed as part of a
widespread or systematic attack directed against any civilian
population. This descriptien of the offense in reference has
been reiterated in the text of Articles 5 and 8(1)(b) of the
United Nations International Convention for the Protection
of All Persons from Forced disappearance, adopted by the
recently created United Nations Human Rights Council in
June 2006.
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RECKLESS EXPLOIT

Mexican Journalists, Lawyers, and a Child Targeted with NSO Spyware

By John Scott-Railton, Bill Marczak, Bahr Abdul Razzak, Masashi Crete-Nishihata, and Ron Deibert
June 19, 2017 Lea {a investigacion de R3D, SocialTic y Articulol9 (in Spanish)

Update (Monday June 19 2017}: According to a recent report, NSO Group may be re-
branding itself as “Q Cyber Technologies“or “Q.”

Key Findings
o Qver 76 messages with links to NSO Group's exploit framework were sent to

Mexican journalists, lawyers, and a minor child (NSO Group is a self-described
“cyber warfare” company that sells government-exclusive spyware).

s The targets were working on a range of issues that include investigations of
corruption by the Mexican President, and the participation of Mexico’s Federal
authorities in human rights abuses.

* Some of the messages impersonated the Embassy of the United States of America
to Mexico, others masqueraded as emergency AMBER Alerts about abducted
children.

* Atleast one target, the minor child of a target, was sent infection attempts,
including a communication impersonating the United States Government, while
physically located in the United States.

Summary

In the past five years it has become increasingly clear that civil society is under threat
from the misuse of powerful spyware tools exclusively sold to governments. Research
has repeatedly shown how governments around the world use digital spying tools
designed for criminal investigations and counterintelligence to target journalists,

human rights defenders, and others.



In August 2016, Citizen Lab released a report uncovering how United Arab Emirates
{(UAE) activist Ahmed Mansoor was targeted with “Pegasus” (sophisticated government-
exclusive spyware) and “The Trident” (a chain of iOS zero day exploits) designed to
infect his iPhone 6 via a malicious link in an SMS text message. We attributed Pegasus
and The Trident exploit chain to an Israel-based “cyber warfare” company, NSO Group.

In February 2017 Citizen Lab, with assistance of Mexiican non-governmental
organizations (NGOs) R3D and SacialTic, documented how Mexican government food
scientists, health, and consumer advocates also received links to infrastructure that we
connected to NSO Group. We suspect that the links were designed to install Pegasus on

their phones.

This report expands the Mexican investigation and shows how 10 Mexican journalists
and human rights defenders, one minor child, and one United States citizen, were
targeted with NSO’s Exploit Framework. Qur investigation was conducted with the
collaboration and assistance of R3D, SocialTic and Article 19. With their assistance, we
have confirmed over 76 additional messages containing NSO exploit links. They are co-

publishing an extensive investigation (in Spanish).

SOME MEXICAN NSO TARGETS

HUMAN RIGHTS & .
“
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Mezican Journalists, Lawyers. and a

W Child Tarpeted with NS0 Spyware
N Scetl-Ruilton J, Marveak 8, Alialiazeah B, Crode-Hishiliata 1 & Oeibert B

CITIZEN LAB 201

Figure 1: Selected Mexican NSO Targets in media, human rights and
anti corruption advocacy, and public health.
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Appendix A: Full Message list

Text Sender R ‘ ;
Text Message ) Text Message Linkin Unshorte
Target Message . Phone ) o
Original . Translated 588 ns 1o
Bate ruymber
El siguiente . hxxp://sm
& . . The next message  hxxp://bit P
Carmen mensaje no hasido 55113938 scentrol.]
. . 1/12/2015 . L has not beensent  []ly/1z2N
Aristegui . enviado [malicious 77 . . com/9480
] [malicious link] Qdh
link] : 260s/

Purchase

Notificacién de S .
notification with

tarjet ; hxxp://sm

c:?o'::;c:;] arjeta 55257150 CrC IREDACTED] sm:nsaje[
Carmen 471272015 [ monto amount $3,500.00
Aristegui $3,500.00 M.N,ver 66 ) Jmx/1493

M.N., see details
detalles en: o 024s/
licious link] at: [malicious
[malic link]
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Isrdeli Software Helped Saudis Spy on
Khashoggi, Lawsuit Says

By David D. Kirkpatrick

Dec. 2, 2018

LONDON — A Saudi dissident close to the murdered journalist Jamal Khashoggi has
filed a lawsuit charging that an Israeli software company helped the royal court take over
his smartphone and spy on his communications with Mr. Khashoggi.

The lawsuit puts new pressure on the company, the NSO Group, and on the government
of Israel, which licenses the company’s sales to foreign governments of its spyware,
known as Pegasus. More broadly, the suit also calls new attention to Israel’s increasingly
open alliance with Saudi Arabia and other Persian Gulf monarchies.

Saudi Arabia and its allies like the United Arab Emirates have never recognized the
Jewish state but have quietly found common cause with it in opposition to Iran. Since the
Arab Spring uprisings, Israel and those monarchies also appear to have found an
alignment of interest in defending the established Arab order.

The lawsuit, filed in Israel by the Montreal-based Saudi dissident Omar Abdulaziz,
follows parallel suits by journalists, activists and others charging that the NSO Group
improperly helped the governments of Mexico and the United Arab Emirates spy on their
smartphones even though the individuals had no criminal records and posed no threat of
violence.

The human rights group Amnesty International has also recently accused the NSO
Group of helping Saudi Arabia spy on a member of the organization’s staff. Amnesty said
last week that it was considering legal action after the Israeli defense ministry rejected a
request to revoke NSO Group’s license to export its spyware.

“By continuing to approve of NSO Group, the Ministry of Defense is practically admitting
to knowingly cooperating with NSO Group as their software is used to commit human
rights abuses,” said Molly Malekar, the programs director of Amnesty International’s
Israeli office.

You have 2 free articles remaining.
Subscribe to The Times
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In a statement on Sunday, the NSO Group said its products were “licensed for the sole
use of providing governments and law enforcement agencies the ability to lawfully fight
terrorism and crime.”

Contracts for use of its software “are only provided after a full vetting and licensing by
the Israeli government,” the company said, adding: “We do not tolerate misuse of our
products. If there is suspicion of misuse, we investigate it and take the approprlate
actions, including suspending or terminating a contract.”

The spyware allows its customers to secretly listen to calls, record keystrokes, read
messages, and track internet history on a targeted phone. It also enables customers to
use a phone’s microphone and camera as surveillance devices.

Because of those sweepingly invasive capabilities, Israel classifies the spyware as a
weapon. The company must obtain approval from the Defense Ministry for its sale to
foreign governments. Saudi Arabia paid $55 million last year for its use, according to
Israeli news reports. b

Mr. Abdulaziz, the plaintiff of the new lawsuit, is a 27-year-old Saudi who sought asylum
in Canada and lives in Montreal. In the aftermath of the Arab Spring uprisings, he had
become popular among Saudis for online videos and social media commentary criticizing
the rulers of the kingdom for their authoritarianism. The consulting firm McKinsey &
Company identified him as an influential driver of dissent on social media.

Over the last two months, he has also gained international attention because of his
friendship and collaboration with Mr. Khashoggi, a Saudi exile living in Virginia who
wrote columns for The Washington Post.

Mr. Khashoggi was killed and dismembered in October in the Saudi consulate in Istanbul.
American intelligence agencies and many Western officials have concluded that Saudi
Arabia’s day-to-day ruler, Crown Prince Mohammed bin Salman, authorized the
assassination. He has denied authorizing the killing, and Saudi officials have said that a
team of agents sent to retrieve Mr. Khashoggi decided on their own to kill him instead.

The lawsuit claims that in the months before the killing, the royal court had access to Mr.
Khashoggi’s communications about opposition projects with Mr. Abdulaziz because of the
spyware on Mr. Abdulaziz’s phone.

Mr. Abdulaziz has said he was also targeted by some of the operatives close to Prince
Mohammed who have been linked to the Khashoggi killing as part of a campaign to bring
home or silence Saudi dissidents abroad. After pestering him for months with messages
urging him to return to the kingdom, two Saudi emissaries met him in Montreal last May
to pressure him in person.
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Mr. Abdulaziz covertly recorded the conversations. “There are two scenarios,” one of the
agents told him, referring to him inthe third person as Omar. In the first option, “Omar is
a beneficiary or a winner, because he is going back home,” an emissary told him. “The
second side, the state, is a winner and is happy as well,” the emissary added, suggesting
that the kingdom might pay also Mr. Abdulaziz large sums of money.

If he declined, however, “Omar is a loser because he is going to jail,” the emissary said,
and he said Mr. Abdulaziz might be apprehended at an airport. The Saudi emissaries said
falsely that Mr. Khashoggi was also considering returning to the kingdom.

The emissaries said they had been sent by Saud al-Qahtani, a close adviser to the crown
prince who has been the target of United States sanctions for his alleged role in the
Khashoggi killing. A statement announcing the sanctions also identified him as the
supervisor of the intelligence agent who led that operation. But the emissaries made
clear that their orders had ultimately come from the crown prince.

They promised Mr. Abdulaziz that the day after he landed in Saudi Arabia he would meet
with Prince Mohammed and could ask him for anything. They said they had already
booked a hotel room for Mr. Abdulaziz in Jeddah.

Mr. Abdulaziz declined to return to the kingdom and also refused a request to visit the
Saudi embassy in Ottawa for further discussions. That request began to look more
ominous after Mr. Khashoggi's death in the Istanbul consulate, Mr. Abdulaziz has said.

The next month, in June, he received a text message that looked like a link to track the
shipment of a package but turned out to mask a link to the NSO Group’s spyware,
according to court papers filed with the lawsuit.

In August, a research group at the University of Toronto that studies online surveillance
notified Mr, Abdulaziz that his phone might have been hacked. The research group,
Citizen Lab, later concluded that the Saudi government was behind it.

Around the same time as the arrival of the fake text message, Saudi security forces
carried out a raid with search dogs in the middle of the night at the home of Mr.
Abdulaziz’s family in Jeddah. Two of his brothers were arrested and remain in prison
without charges, according to the court papers.

Mr. Abdulaziz “has also learned that the security personnel in the detention center are
using torture against them and are subjecting them to inhumane and humiliating
treatment, all in order to put pressure on the plaintiff to force him to stop his activism,”
the court papers state.

It was also during the period after the spying began that Mr. Abdulaziz and Mr.
Khashoggi stepped up their plans for various social media campaigns to counter Saudi
government propaganda. Mr. Khashoggi sent Mr. Abdulaziz $5,000 to subsidize that
effort.
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The lawsuit was filed by an Israeli lawyer, Alaa Mahajna, in cooperation with Mazen
Masri, a lecturer at the City University of London.

The lawyers say in the court papers'that they intend to argue that the resulting exposure
of the collaboration between Mr. Abdulaziz and Mr. Khashoggi “contributed in a
significant manner to the decision to murder Mr. Khashoggi.”

Correction: Dec. 3, 2018

An earlier version of this article overstated what is known about a report by McKinsey &
Company about Omar Abdulaziz. Although the report identified him as an influential -
driver of dissent on social media, it is not clear whether that evaluation was shown to the
royal court. '

Barbara Marcolini contributed reporting from New York.

A version of this article appears in print on Dec. 3, 2018, on Page AS of the New York edition with the headline: Khashoggi Ally Sues Saudis
For Hacking His Cellphone
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Source: CNN

Khashoggi messages reveal sharp criticism of MBS

03:52

Jamal Khashoggi's private WhatsApp messages
may offer new clues to killing

By Nina dos Santos and Michael Kaplan

Updated 1000 GMT (1800 HKT) December 4, 2018

London (CNN) — In his public writings, Jamal Khashoggi's criticism of Saudi Arabia and its Crown Prince
Mohammed bin Salman was measured. In private, the Washington Post columnist didn't hold back.

In more than 400 WhatsApp messages sent to a fellow Saudi exile in the year befere he was killed at the Saudi
consulate in Istanbul, Khashoggi describes bin Salman -- often referred to as MBS -- as a "beast," a "pac-man”
who would devour all in his path, even his supporters.

CNN has been granted exclusive access to the correspondence between Khashoggi and Montreal-based
activist Omar Abdulaziz. The messages shared by Abdulaziz, which include voice recordings, photos and
videos, paint a picture of a man deeply troubled by what he regarded as the petulance of his kingdom's
powerful young prince.

"The more victims he eats, the more he wants," says Khashoggi in one message sent in May, just after a group
of Saudi activists had been rounded up. "l will not be surprised if the oppression will reach even those who are
cheering him on."
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The exchanges reveal a progressicn from talk to action -- the pair had begun planning an online youth
movement that would hold the Saudi state to account. "[Jamal] believed that MBS is the issue, is the problem
and he said this kid should be stopped," Abdulaziz said in an interview with CNN.

But in August, when he believed their conversations may have been intercepted by Saudi authorities, a sense
of foreboding descends over Khashoggi. "God help us,” he wrote.

Two months later, he was dead.

Abdutaziz on Sunday launched a lawsuit against an Israeli company that invented the software he believes was
used to hack his phone.

"The hacking of my phone played a major role in what happened to Jamal, | am really sorry 1o say." Abdelaziz
told CNN. “The guilt is killing me."

|
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Omar Abdulaziz believes Saudi authorities intercepted private messages between him and
Jamal Khashoggi.

SIM cards and financial support

Abdulaziz began speaking out against the Saudi regime as a college student in Canada. His pointed criticisms
of government policies drew the attention of the Saudi state, which canceled his university scholarship. Canada
granted him asylum in 2014 and made him a permanent resident three years later.

In almost daily exchanges between October 2017 and August 2018, Khashoggi and Abdulaziz conceived plans
to form an electronic army to engage young Saudis back home and debunk state propaganda on social
media, leveraging Khashoggi's establishment profile and the 27-year-old Abdulaziz's 340,000-strong Twitter
following.

The digital offensive, dubbed the "cyber bees," had emerged from earlier discussions abeut creating a portal
for documenting human rights abuses in their homeland as well an initiative to produce short films for mobile
distribution. "We have no parliament; we just have Twitter," said Abdulaziz, adding that Twitter is also the Saudi
government's strongest weapon. "Twitter is the only tool they're using to fight and to spread their rumors.
We've been attacked, we've been insulted, we'd been threatened so many times, and we decided to do
something."

The pair's scheme involved two key elements that Saudi Arabia might well have viewed as hostile acts. The first
involved sending foreign SIM cards to dissidents back home so they could tweet without being traced. The
second was money. According to Abdulaziz, Khashoggi pledged an initial $30,000 and promised to drum up
support from rich donors under the radar.

In one exchange, dated May this year, Abdulaziz writes to Khashoggi. "l sent you some ideas about the
electronic army. By email."

"Brilliant report," Khashoggi replies. "l will try to sort out the money. We have to do something."

https://edition.cnn.com/2018/12/02/middleeast/jamal-khashoggi-whatsapp-messages-intl/index.html 3/9
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Srilliant report. | will try to sort out the money. we have to do something.

You know, sometimes | get affected by their attacks and hate tweeting.

B A T

A month later, another message sent by Abdulaziz confirms the first $5,000 transfer has arrived. Khashoggi

replies with a thumbs up.

But in early August, he says he received word from Saudi Arabia that government officials were aware of the

pair's online project. He passed the news to Khashoggi.
"How did they know?" asks Khashoggi in a message.
"There must have been a gap," says Abdulaziz.

Three minutes pass before Khashoggi writes back: "God help us."
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- JAMAL KHASHOGG!
How did they know about the bees?

The family's safety

OMAR ALZAHRANI
| began to create groups

‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘ R R . S S— - B

| began to do some work and surely there must have been a gap

R

Tens of people must have been involved in this.

Can you imagine my brother was telling me, Omar don't tweet about
Canada and about the bees.

Otherwise | will go to prison

JAMAL KHASHOGG!
God help us.

OMAR ALZAHRANI
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Do not discuss the subject of bees even in Instagram.

The 'hack’

Abdulaziz first spoke publicly about his contact with Khashoggi last month after researchers at the University of
Toronto's Citizen Lab reported his phone had been hacked by military-grade spyware.

According to Bill Marczak, a research fellow at the Citizen Lab, the software was the invention of an Israeli firm
named NSO Group, and deployed at the behest of the Saudi Arabian government.

Marczak said at least two other Saudi dissidents have been targeted with NSO tools: an activist named Yahya
Assiri and a staff member whe had been involved in Amnesty International's work on Saudi Arabia.

Danna Ingleton, an Amnesty deputy program director, said its technology experts studied the staff member's
phone and confirmed it was targeted with the spyware. Amnesty is currently exploring potential recourse
against NSO Group and last week wrote a letter to the Israeli Ministry of Defense requesting it revoke NSQO's
export license, Ingleton said.

On Sunday, Abdulaziz's lawyers filed a lawsuit in Tel Aviv, alleging NSO broke international laws by selling its
software to oppressive regimes, knowing it could be used to infringe human rights. "NSO should be held
accountable in order to protect the lives of political dissidents, journalists and human rights activists," said the
Jerusalem-based lawyer Alaa Mahajna, who is acting for Abdulaziz.

The lawsuit follows another filed in Israel and Cyprus by citizens in Mexico and Qatar.

In a statement to CNN Monday, after the lawsuit was filed, NSO Group said it was "completely unfounded" and
"shows no evidence that the company's technology was used" to hack Abdulaziz's phone. NSO also said its
technology helps governments and law enforcement agencies "fight terrcrism and crime in a modern age" and
is fully vetted and licensed by the Israeli government.

The statement added: "The lawsuit appears to be based on a collection of press clippings that have been
generated for the sole purpose of creating news headlines and do not reflect the reality of NSO's work."

"In addition, products supplied by NSO are operated by the government custormer to whom they were
supplied, without the involvement of NSO or its employees."

By using this site, you agree to our updated Privacy Policy and our Terms of Use.
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REMEM

Jamal Khashoggi is remembered at a memorial in Washington.

"Tyranny has no logic'

The fact Abdulaziz's phone contained spyware means Saudi officials would have been able to see the same
400 messages Abdulaziz exchanged with Khashoggi over the period.

The messages portray Khashoggi, a Saudi former establishment figure, becoming increasingly fearful for his
country's fate as bin Salman consolidates his power.

"He loves force, oppression and needs to show them off," Khashoggi says of bin Salman, "but tyranny has no
logic."

Such discussions could be considered treascnous in Saudi Arabia, a country with one of the world's worst
records for free speech. In a sign Khashoggi and Abdulaziz were mindful of their security in exile, they flitted
back and forth between phone calls, voice messages and chats on WhatsApp and other encrypted platforms
like Telegram and Signal.

OMAR ABDULAZIZ
Just wishing you happy health, a greeting and every good thing

JAMAL KHASHOGGI
| hope you are well Omar. May God listens to you and rid us and the
nation from this predicament.
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Speaking in Arabic, the men, referred to only as Abdullah and Malek, tell Abdulaziz they have been sent on the
orders of bin Salman himself, bypassing the usual channels like the Security Ministry. Bin Salman watches him
on his Twitter feed, they say, and wants to offer him a job.

"We have come to you with a message from Mohammed bin Salman and his assurance to you," one of them
says.

Abdelaziz's recorded messages are telling because Saudi Arabia has always claimed its crown prince had
nothing to do with plots like the one leading to Khashoggi's death, blaming that incident on a failed renditicn
attempt, masterminded by advisers and subordinates from the security staff.

Saudi Crown Prince Mohammed bin Salman attends the Future Investment Initiative (FIl)
conference in Riyadh.

Chillingly, the men mention also Saud al Qahtani, bin Salman's powerful social media enforcer -- fired and
under investigation in Saudi Arabia amid claims by Turkey that he was the mastermind of Khashoggi's murder.

"If Saud al-Qahtani himself hears your name, he will immediately know and you can meet with Prince
Mohammed directly," says one other man.

Then they recommend Abdulaziz visits the Saudi embassy to pick up some paperwork.
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Corrie v. Caterpillar, Inc.

United States District Court for the Western District of Washington
November 22, 2005, Decided ; November 22, 2005, Filed
Case No. C05-5192FDB

Reporter
403 F. Supp. 2d 1019 *; 2005 U.S. Dist. LEXIS 31631 **

CYNTHIA CORRIE, et al., Plaintiffs, v. CATERPILLAR, INC,, a foreign corporation, Defendant.

Subsequent History: Affirmed by Caorrie v. Caterpillar, 2007 1.5, App. LEXIS 22 133 (9h Cir. Wash., Sepr. 17, 2007)

Counsel: [**1] For Cynthia Corrie, Craig Corrie, on their own behalf and as Personal Representatives of Rachel Corrie and
her next of kin, mc]udmg her siblings, Plaintiff: Davida Finger, Gwynne L Skinner, PUBLIC INTEREST LAW GROUP,
SEATTLE, WA; Jennifer M Green, CENTER FOR CONSTITUTIONAL, RIGHTS, NEW YORK, NY.

For Caterpillar Inc, a Foreign Corporation, Defendant: David G Meyer, HOWREY (L.A.), LOS ANGELES, CA James L
Magee, GRAHAM & DUNN (SEA), SEATTLE, WA, Joanne E Caruso, Richard J Burdge, JIr, HOWREY (L.A.), LOS
ANGELES, CA; Robert G Abrams, HOWREY (DC), WASHINGTON, DC.

Judges: FRANKLIN D. BURGESS, UNITED STATES DISTRICT JUDGE.

Opinion by: FRANKLIN D. BURGESS

Opinion

[*1022) ORDER GRANTING DEFENDANT CATERPILLAR'S MOTION TO DISMISS

INTRODUCTION

Plaintiffs are the family of Rachel Corrie, who died in the Gaza Strip in 2003, and [*1023] a number of Palestinians who live
in the Gaza Strip and the West Bank. Since the 1967 "Six Day War," Israel has controlled the areas known as the Gaza Strip,
the West Bank, the Sinai Peninsula, and the Golan Heights. Plaintiffs aliege that they have suffered death, injury, and the loss
of home and business as a result of the demolitions by Caterpillar bulldozers used by the Isracli [**2] Defense Forces (IDF).
Plaintiffs have alleged seven claims against Caterpillar: (1) war crimes (brcach of the Geneva Convention); (2) extrajudicial
killing (defined in Torture Victim Protection Act); (3) aiding and abetting, conspiring in, or ratifying cruel, inhuman, or
degrading treatment or punishment in violation of the Jaw of nations; (4) violations of the Racketeer Influenced and Corrupt
Organizaticns Act (RECO); (5) wrongful death; (6) public nuisance, and (7) negligence.

Plaintiffs seek compensatory and punitive damages, reasonable attorneys fees and costs and injunctive and declaratory relief
including an order directing Caterpillar to cease providing equipment and services to the lsraeli Defense Forces untl the
conduct described in the First Amended Complaint ceases.

Caterpillar moves for dismissal pursuant to Fed. R. Civ. P. 12{b}{6) for failure to statc a claim and pursuant to the political
question and act of state doctrines. Caterpillar argues that there is no legal basis for the allegation that Caterpillar can be liable
in damages for selling a iegal, non-defective product to the government of Israel; the federal statutory claims [**3] (RICO,
Torture Victim Protection Act} fail for aumerous reasons and for failure to exhaust remedies available in Israel; and no
violation of international law is stated. Finally, Caterpillar argues that the injunctive relief that Plaintiffs seek is a political goal
that is inappropriate o pursue in this lawsuit.
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DISCUSSION

First, Second, and Third Claims for Relief

In the First Claim, Plaintiffs allege that the home demolitions and attack on Plaintiffs and decedents constitute "war crimes” in
violation of the Fourth Geneva Convention. Plaintiffs allege that Caterpillar knew or should have known that the bulldozers it
was supplying to the IDF would be used to commit violations of the Geneva Convention. Plaintiffs contend that Caterpillar's
acts and omissions violate the law of nations or a treaty of the United States under 28 {/.5.C. §§ /350 and 7331

In the Second Claim, Plaintiffs allege that the killings of the decedents listed in the First Amended Complaint were deliberate
and not authorized by previcus judgment from a regularly constituted court and thus conslilute "extrajudicial killings" as
defined by the Torture Victim Protection Act, [**4] Pub. L. No. 102-256, 106 Stat. 73 (1992)(codified at 28 U.5.C. § 1350
(note); and that the killings also viclate the law of nations and, thus, the United States, pursuant to 28 U.S.C. §§ 133/ and 1350,
Plaintiffs allege that Caterpillar knew or should have known that the bulldozers it was supplying would be used to commit
human rights abuses and that the extrajudicial killings were foreseeable. Plaintiffs also aliege that Caterpillar gave substantial
assistance to the IDF in several ways, thus aiding and abetting, conspiring or ratifying the extrajudicial killings.

In the Third Claim, Plaintiffs allege that the abuses described in the First Amended Complaint constitute cruel, inhuman, or
degrading treatment or punishment (CIDTP). Plaintiffs allege that Caterpillar knew or should have known that the bulldozers it
was supplying to Israel were being used to commit CIDTP, thus Caterpillar aided and abetted, conspired in, or [*1024]
ratified this CIDTP. Defendants contend that Caterpillar's acts and omissions violatc the law of nations, and thus the United
States pursuant to 28 U.S5.C. §§ 1331 and 1350,

Caterpillar argues that [**3] it is not liable for the Israeli government's alleged conduct, because Caterpillar did not control the
Israeli Defense Forces; there is no federal tort for "doing business” with a country that allegedly violates international law;
there is no universally recognized norm of international law that is sufficiently definite (o satisfy the requirements of Sosu v,
Alvarez-Machain, 342 U.S. 692, 124 5. C1. 2739, 159 L. Ed. 24 718 (2004}, Caterpillar was not a "state actor"; and no provision
of federal law allows the Corrie plaintiffs to sue for violations of international law.

Caterpillar alse argues that Plaintiffs' allegations of "extrajudicial killing under the Torwure Victim Protection Act (TVPA) fail
to state a claim because Plaintffs have not exhausted their remedies in Israel; Caterpillar did not act under "color of law" of a
"foreign nation"; Caterpillar did not participate in any alleged killings nor aid and abet the Isracli soldiers involved in the
incident simply by selling bulldozers; and the TVPA does rot apply Lo corporations.

Analysis and Conclusion re First, Second, and Third Claims

Title 28 {L.8.C. § 1350, entitled "Alien's action for tort, [**6] " provides as follows:
The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of
the law of nations or a treaty of the United States.

The Torture Victim Protection Act is set forth in the Historical and Statutory Notes section to Secrion 1350, The relevant
section provides:
(a) Liability. -- An individual who, under actual or apparent authority, or color of law, of any foreign nation --
(1) subjects an individual to extrajudicial killing shall, in a civil action be liable for damages to the individual's legal
representative, or 1o any person who may be a claimant in an action for wrengful death.

Plaintiffs fail to state a claim in their First, Second, and Third claims for relief because Plaintiffs do not allege that Caterpillar
participated in or directed any of the IDF's challenged conduct. Selling products 1o a foreign government does not make the
seller a participant in that government's alleged international law violations. In fu_re Sewth African Apartheid Litig., 346 F.
Supp. 2d 338 {S.D.N.Y. 2004 )(hereafter "Apartheid Litigation™), the plaintiffs alleged that various [**7] United States
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corporalions violated international law by doing business with the apartheid regime in South Africa. The count rejected the
claim concluding that "[t]he apartheid regime, and not defendants, engaged in the behavior that is the subject of [the alleged
violations]."” fd. «tt 552 n. 6. ' ‘

In Sosu v. Afvarez-Machain, 542 (1.5, 692, 124 8. Co. 2739, 159 L, £d, 2d 718 {2004), the Court considered the types of claims
a plaintiff may assert under the Alien Tort Statute, 28 {£.5.C. § /350, which provides federal jurisdiction "by an alien for a tort
only, commitied in violation of the law of nations or a treaty of the United States.” The Court directed federal courts 1o exercise
"great caution” in adapting the law of nations to private rights, Sosa, 342 (LS. at 728, 124 8. C1. at 2764, and articulated several
reasens for such caution, including possible "collateral consequences” 1o the foreign relations of the United States flowing from
private allegations of a foreign government's violations [*1025] of the law of nations and also the lack of a "congressional
mandate to seek out and define new and debatable violations of the law of [**8] nations, , . ." [d_ar 728, and 2763. The Court
concluded: "Accordingly, we think courts should require any claim based on the present-day law of nations to rest on a norm of
international character accepted by the civilized world and defined with a specificity comparable to the features of the 18th-
century paradigms we have recognized.”, that is, violation of safe conducts, infringement of the rights of ambassadors, and
piracy. fd. ar 725, 2761, Apartheid Litigation is on point: the plaintiffs aileged that defendants "supplied resources, such as
technology, money and oii” that the South African government used to further its policies of oppression and persecution. For
example, the allegations were that demonstrators were shot from automobiles cquipped with Daimler-Benz engines, individuals
were tracked using [BM computers, and the military kept machines in order using o0il supplied by Shell. Plaintiffs claims were
dismissed, and in doing so, the Court considered the "collateral consequences” of recognizing "a new international law
violation,” The Court recognized that the consequences from a lack of caution "could have significant, if not disastrous [**9]
effects on international commerce.” fd. 346 F. Supp. 2d at 554. Moreover, there is the danger recognized by Sesa of "impinging
on the discretion of the Legislative and Executive branches in managing foreign affairs." fo. 542 U.S. et 728. £24 S. Cr. ai
2763,

Plaintiffs allege that the alleged killings viclate the law of nations, and thus, the law of the United Slates and international
multilateral treaties and international instruments, as well. The Torture Victims Protection Act (TVPA) provides the exclusive
remedy for plaintiffs who allege extrajudicial killing under color of foreign law. Enahore v, Abubukar, No. 03-308Y, 408 F.3d
877, 2005 U.S. App. LEXIS 9353 (7th Cir. May 23, 2005). Plaintiffs contend that this case was wrongly decided, but they rely
on cases decided prior to Sosa. Article 53 of the Fourth Geneva Convention, cited by Plaintiffs, states that destruction of
personal property is prohibited "except where such destruction is rendered absolutely necessary by military operations.” This
does not set a clear, specific norm. The 1999 Yugoslavian Final Report, recommending against investigation of NATO's
bombing target sclection [**10] during the Kosovo war, noted that resolution of questions about the proportionate use of force
may have to be done on a case-by-case basis and the answers "may differ depending on the background and values of the
decision maker." This subjective view or norm requiring a case-by-case review is not sufficient under Sosa as it does not "rest
on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of
the 18th-century paradigms we have recognized.” Soyu a1 725, 2761, Moreover, the Geneva Convention is not "self-executing,”
that is, it does not expressly or impliedly create a private claim for relief, See, e.g., hwanowa v, Ford Motor Co., 67 F. Supp. 2d
424, 439 n.16 (D.N.J. 1999)("Counts have unanimously held that neither the Hague nor Geneva Conventions are self-
executing.”)

The TVPA requires a plaintiff to seek compensation abroad before suing in the United States, and while Plaintiffs argue that
their specific claims must be recognized in the foreign count, the statute merely provides that there be "adequate and available
remedies” abroad. 28 U.5.C. § /350. A foreign [**11} remedy is adequale even if not identical to remedies available in the
United States. Courts usually find a foreign remedy adequate uniess it "is no [*1026] remedy at all." See, e.g., Piper Aircrafi
Co. v. Reyno, 454 1/.5. 235 254 n. 22, 102 8. Cu. 252, 70 L. Ed. 2d 419 (1981 ){foreign remedy was adequate despite the fact
that a strict liability theory was unavailable). Isracli tort law provides adequate remedies for plaintiffs injured as a result of
tortious conduct. Supp. More Decl., PP §-9. In fact, it appears that Rache!l Corrie's family filed a claim in [srael in about March
2005. (See Dkt # 25 Request for Judicial Notice.) It has been recognized in other cases that Isracl's courts are generally
considered to provide an adequate alternative forum for civil matters. See, e.g., Diarromics, Inc. v. Elbit Computers, 649 F.
Supp. 122, 127-29(S.D.N. Y. 1986); Postol v. EL-AL Israel Airlines, Lid,, 690 F. Supp. 1361 (S.DNY March 12, 2004).

Additionally, the Ninth Circuit has held that "[o]nly individuals who have acted under official authority or under color of such
authority may violate international law.” [n_re Estute of Muarcos Human Righis Litig, 978 F.2d 493, 50102 (9th Cir.
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1992 [**12] (citing Tel-Oren v. Libyan Republic, 233 U.S. App. D.C. 384, 726 F.2d 774, 791-95 (D.C. Cir. 1984}, See also
Apartheid Litigarion, 346 F. Supp. 2d ar 548 (the color of law provision requires that a private individual "'act together with
state officials or with significant state aid.™ (quoting Bigio v. Coca-Cola Co., 239 F.3d 440 _448 (2d Cir. 2001 )). Courts have
also looked to civil rights cases to analogize from the "color of law” requirement under 42 U.S5.C. /983, and under that statute,
a private individual must control the state official's commission of the challenged acts, thus establishing proximate cause. See
Arnold v. IBM 637 F.2d 1350, 1355-56 (9th Cir. 1981}, There are no facts aileged to support a claim that Caterpillar controlled
or participated in the IDF soldiers' alleged conduct.

Finally, claims under the Alien Tort Claims Act (28 {/.5.C. ¢ 135() "Alien’s action for tort") may not be brought by the family
of Rachel Corrie because they are not aliens, and therefore, cannot assert federal claims derived from international law.
Moreover, while no circuit court has yet ruled on the matter, [**13] a court in California has concluded that the statutory
language of the TVPA precludes a corporation from being a victim or a perpetrator. See, Mujica v. Occidental Petroleum
Corp., 381 F_Supp. 2d 1164, 2005 WL 196235 (C.D. Cal. 2005). This court so concludes as well, since the statute speaks in
terms of individuals, and the rationale of Mujica, that "individual” must mean the same thing with respect to both victim and
perpetrators, is reasonable.

Plaintiffs argue that this court can, under Sosa legitimately adjudicate plaintiffs’ human rights violations claims under the ATS
as long as they seek Lo recover for violations of international norms that are "specific, universal, and obligatory.” The question,
however, is whether the facts alleged by Plaintiff in this case against Caterpillar meet the Sosa standard. See Doe v. Lin @i, 349
F. Supp. 2d 1258 (N.D. Cui. 2004)("[t]he question of whether a claim vnder the ATS lies thus turns on whether the specific
Jucts (not the general characterization of the claim) violates international norms that are specific, universal and obligatory.™ See
also Mujica v. Occidental Petroleum Corp., 381 F. Supp. 2d 116+ 2005 WL 1962635 (CD. Cal. 2005) [**14] (dismissing
cruel, inhuman and degrading treatment claim based on the facts alleged.). The conduct alleged against Caterpiliar in this case -
- selling a legal, non-defective product to Israel -- does not meet the standard. The Court in Apartheid Litigation, supra,
concluded that there was no actionable international norm that prohibited companies from doing business with the South
African apartheid regime despite the regime's use of the defendants’ products for [¥1027] human rights violations. It should
also be noted that the Covenant on Civil and Political Rights as a source of international law supporting plaintiff's ¢laims in
Sosa was rejected as "it was not self-executing and so did not itself create obligations enforceable in the federal courts.” Soxa,

542 U.S. ar 733, 124 8. Cr. at 2767.

Plaintiffs' claims for aiding and abetting, or accessory liability, fail for several reasons. While international law may recognize
accemplice liability in some instances, the conduct alleged must first rise (o the level of a claim under Sosa. Plaintiffs’ claim of
aiding and abetting fails because where a seller merely acts as a seller, he cannot be an aider [#*15] and abettor; "a supplier
joins a venture only if his fortunes rise or fall with the venture's, so that he gains by its success.” United States v. Blankenship,
Y70 F.2d 283, 285-87 (7th Cir. 1992). One who merely sells goods 1o a buyer is not an aider and abeltor of crimes that the
buyer might commit, even if the seller knows that the buyer is likely to vse the goods unlawfully, because the seller does not
share the specific intent to further the buyer's venture. See, id., e.g., Similarly, a scller of goods to someone who uses it Lo
commil a crime is not a conspirator, See id. ut 285. Also, an aiding and abetting claim is inconsistent with the TVPA's explicit
requirement that a defendant must have acted under "color of law." Apartheid Litigation, 346 7. Supp. 2d ut 555. A theory of
accessory liability does not obtain in this case because there is no allegation of the right or ability to control the lsraeli soldiers’
conduct. A "ratification” theory does not apply either because there are no facts to support a claim that Caterpillar acted as the
IDF's agent.

Plaintiffs file a surreply contending that Caterpillar raised certain arguments [**16] for the first time in its reply. First,
Plaintiffs cite Caterpillar’s argument that claim of cruel, inhuman, and degrading treatment was loc vague to support a claim
under Sesa and ask that that section of the reply brief be stricken or that Plaintiffs be allowed leave 1o respond to the argument.
Plaintiffs’ assertion is wholly without merit. The Sosa argument was raised in Caterpillar's opening brief where various other
arguments applying to the First, Second, and Third claims for relief were argued. Plaintiffs’ asscrtion that the notice and
causation issues that Caterpillar argued was a new argument to them is incomprehensible because they could have made their
arguments for causation and notice in their 90-page bricf rebutting the arguments Caterpillar made in its opening brief as to the
First, Second, and Third claims, particularly since causation is a crucial element in alleging a Lor.
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Fourth Claim for Relief

Plaintiffs' Fourth Claim for relicf alleges violation of the Racketeer Influenced and Corrupt Organizations Act (RICO) in that
from not later than 1999, Caterpillar and its agents and/or co-conspirators, including the TDF, formed a RICO "enterprise”
engaged [**17] in forcign and imterstate commerce and engaged in a paitern of racketcering activity including murder,
robbery, extortion, physical violence resulting in serious bodily injury to a United States national, and violation of the Hobbs
Act. All of this derived from Caterpillar's manufacture, design, financing sales, servicing, and training of the IDF with respect
to its bulldozers.

Analysis and Conclusion re RICO Claim

For the following reasons, Plaintiffs fail to state a RICO claim.
The RICO statute (/18 U.5.C. § 1962(c) provides as follows:

[*1028]

It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which
affect, interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise's
affairs through a pattern of racketeering activity or collection of unlawful debt.

"[n order (0 state a claim under section 1962(c), a plaintiff must allege the following: 1) conduct 2) of an enterprise 3) through a
pattern 4) of racketeering activity.” hLnagineering, Inc. v. Kiewit Pacific Co., 976 F.2d 1303, i310 (9h Cir. 1992),
citing [**18] Sedima, SP.R.L. v. Imrex Co., 473 U.S. 479 496, 105 8. C1. 3275, 3285. 87 L. Ed. 2d 346 (1985). Section
1961(4) defines an "enterprise” 10 include “any individual, partnership, corporation, association or other legal entity, and any
union or group of individuals associated in fact although not a legal entity.” This element requires allegations sufficient to show
an organization, "formal or informal,” that is "'an entity separate and apart from the pattern of [racketeering] activity in which it
engages.” Clung v. Chen, 80 F.3d 1293, 1298 (9th Cir. 1996)(quoting Uitited States v. Turkeite, 452 U.S, 576, 583, 101 S. Ct.
2524, 69 L. Ed. 2d 246 (1981}).

"Rackelteering activity” is defined as violations of specificd laws, including

{A) any act or threat involving murder, kidnapping, gambling, arson, robbery, bribery, extortion, dealing in obscene
matier, or dealing in a controlled substance or listed chemical (as defined in section 102 of the Controlled Substances Act),
which is chargeable under State law and punishable by imprisonment for more than one year.

18 U.S.C. § 1961(] emphasis added).

Caterpillar argues that Plainiffs have failed [**19] to allege a RICO enterprise or conduct sufficient to state a RICO claim.
Plaintiffs argue that they have atleged facts from which Caterpillar's agreement to participate in the affairs of the enterprise can
be inferred; that is, Caterpillar "knew that its bulldozers were being used to commit predicate acts but nevertheless continued to
develop, sell, maintain, and train members of the [DF to use the equipment necessary to the commission of the predicatc acts.

Plaintiffs' argument fails. It is too greal a leap to conclude that the commercial relationship between Caterpillar and the
government of Israel can arise to an "enterprise” that may be inferred from the IDF's use of the bulldozers.

Caterpillar argues that Plaintiffs have not alleged a "pauern of racketeering activity” because the property destruction and
killings alleged in the Complaint do not constitute crimes under Washington law because they did not occur in or affect
Washington. )

+

Plaintiffs respond that the state offenses are included by generic designation and serve to identify generally the kind of activity
made illegal by the federal statute, citing United Siatex v, Bugaric, 706 F.2d 42, 62 (2d Cir. 1983), {**20] and that the
reference was not intended to incorporate the elements of the state crimes. United Stutes v. Miller, 116 F.3d 641, 645 (2d Cir.
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1997). Plaintiffs also argue, without giving any specifics, that even if the reference to state crimes incorporated the tocation of
the offense, the fact that preparatory acts occurred within the jurisdiction of Washington would be sufficient to meet the
jurisdictional requirements.

That portion of the statute quoted above defining "racketeering activity” provides that the crimes must be "chargeable under
state law." Case law from the Second Circuit later than Miller, supra, concluded from the language of the RICO [*1029]
statute enumerating certain federal statutes and state offenses "chargeable under State law” and punishable by imprisonment
for more than one year "seem[ed] to require of a predicate act based on state law that the act include the essential elements of
the state crime.” United States v. Currillo, 229 F.3d 177, 185-86 (2d Cir. 2000). The requirement of a local connection and
incorporation of the crime's elements is reasonable, otherwise, the criminal activity alleged could become [**21) too
attenuated from the statutory definitions. Plaintiff's suggestion that Caterpillar’s "preparatory” activity in Washington would be
sufficient to satisfy the statute fails, because the "conduct in the United States cannot be merely preparatory . . . and must be
material, that is, directly cause the losses." Grunenthal GmbH v, Hoiz, 712 F.2d 421, 424 (9th Cir. [983). Caterpillar's design,

manufacture, export and the like is not the conduct that allegedly caused the harm.

Caterpillar argues that Plaintiffs have failed to allege a Hobbs Act exwrtiofj claim because that Act "require[s] not only the
deprivation but the acquisition of property.” Scheidier v. Nat'l Org. For Women, 537 U.S. 393 404, 123 8. Ct. 1057, 134 L. Ed.
2d 991 (2003 )(citing United States v, Enmons, 410 U S, 396, 400, 93 S, Ci. 1007, 35 1, Ed 2d 379 (1973). In response to this
argument, Plaintiffs concede that the law is correct but argue that the First Amended Complaint alleges that the IDF took
Plaintiffs' property (o create “buffer zones.” This argument stretches the requirement of acquisition of property to the breaking
point. No Hobbs Act violation is stated.

Caterpillar argues that Plaintiffs have not alleged a direct causal [**22] relationship between Caterpillar's conduct and their
alleged injuries. To maintain a cause of action under RICO, "a plaintiff must show not only that the defendant's violation was a
but for' cause of his injury, but that it was the proximate cause as well." Pillsbury, Madison & Sutro v. Lerner, 31 F.3d 924
92& (9th Cir. 1994). Proximate causation under RICO "requires that there must be a direct relationship between the injury
agserted and the injurious conduet alleged.” fd. Caterpillar argues that its manufacture and sale of tractors was not the "but-for"
cavse of Plaintiff's injuries, as IDF did not need to use Caterpillar products to demolish houses; neither is Caterpillar’s
manufacture and sale of tractors the proximate cause of Plaintiffs’ injuries; rather the independent, intervening conduct of IDF
soldiers was the cause.

Plaintiffs respond to this argument asserting that "the ongoing provision of an instrumentality to an entity known te be using
that instrumentality to destroy homes, lives, and businesses -- resulted directly in the harms suffered by Plaintiffs.” Plaintiffs
also attempt to distinguish Pillsbury as a case involving harm to a third person, [**23] whereas that was not the case as 10
Caterpillar’s conduct, which directly harmed Plaintiffs.

Plaintiff’s argument fails because Caterpillar's sale of its products to the government of Israel was not the cause of the alleged
injuries, that is, it was not "a substantial factor in the sequence of responsible causation.” See Oki Semiconductor Co. v. Wells
Furgo Bunk Net'l Assoc., 298 F.3d 768, 773 (9th Cir. 2002}, There is no direct causal relationship between Plaintiffs’ injuries
and Caterpillar's sales of bulldozers to Israel. Caterpillar merely sold bulldozers. The IDF used them. Caterpillar's sale of
products to the Israeli government is oo attenuated from the events about which Plaintiffs complain 1o be either the "but-for" or
"proximate” cause of Plaintiffs’ injuries.

{*1030] Caterpillar argues that Plaintiffs' RICO conspiracy claim also fails for the lack of any substantive RICO violation and
the lack of a factual basis for a conspiracy. Caterpillar argues that becausc Plaintiffs have failed to plead an actionable
substantive RICO claim, they may rot maintain a RICO conspiracy claim: Moreover, Plaintiff's conspiracy allegations are
insufficient in any evenl because the [**24] allegation merely states a conclusion. "To state a claim for conspiracy to violate
RICO, the complaint must allege some factual basis for the finding of a conscious agreement among the defendants.™ Sebastian
el inc. v. Russelillo_ 186 F._Supp. 2d 1055, 1069 (C.0. Cal. 2000)(quoting Hecht v. Cammerce Clearing Howse, 897 F.2d
21, 26 n. 4 (2d Cir. 1990)).

Plaintiffs respond that they have sufficiently alleged substantive RICO violations and that there are sufficient facts from which
one can infer that Defendant knew that its bulldozers were being used to commit predicate acts and that Defendant continued to
develop, sell, and maintain the equipment and to train [DF members in use of the equipment.

B8
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Plaintiffs’ argument is frivolous and fails for the reason asserted by Caterpillar.

Fifth, Sixth and Seventh Claims for Relief

Plaintiffs' Fifth Claim asserts wrongful death brought by four plaintiffs on behalf of their decedents; Plaintiffs assert that
Defendant owed a duty to the decedents because they were foreseeable victims of IDF's illegal use of the bulldozers based on
previcus notice Defendant received.

Plaintiff's Sixth Claim asserts [**25] public nuisance, contending that the Palestinian public and non-Palestinian civilians in
the area have a right 1o health, the public safety, public peace, public comfort, and/or public convenience, which rights have
been interfered with by Defendant by supplying or repairing, among other things, bulldozers used to destroy homes.

Plaintiff's Seventh Cilaim for negligence asserts that Defendant owed a duty to Plaintiffs and decedents because they were
foreseeable victims of IDF's illegal use of Defendant's bulldozers, and Defendant breached that duty by supplying, seiling,
and/or entrusting, among other things, bulldozers used to destroy homes.

Analysis and Conclusion re Fifth, Sixth, and Seventh Claims

Caterpillar argues that under Washington's choice of law principles, [sraeli law applies to Plaintiffs' claims, because Isracl is the
state where the injury occurred. Israeli law generally applies common law doctrines derived from English jurisprudence, and
these doctrines require a plaintiff to show causation. These principles are substantially the same as those applied in the United
States of America, including under Washington and Illinois law (Caterpillar's principal place [**#26] of business). Under
principles of causation and duty, Plaintiffs do not state a claim by alleging the lawful sale of a non-defective product that a
customer intentionally used Lo injure a third party. See Young v. Bryco Arms, 213 .24 433, 821 N.IZ 2d 1078, 290 NI, Dec. 304
(2004); Chicugp v, Beretta U.S.A. Corp., 213 1 2d 351, 414, 821 N.E. 2d {099, 200 {ll. Dec. 525 (2004}, Knou v, Liberty &
Loan,_Inc., 30 Wash, App. 267, 273-74. 748 P.2d 661 (1988). Both these cases struck down such ¢laims against manufacturers
and distributors on the ground that they owed no duty of care to third parties injured by non-defective products. For example,
the court in Young reasoned that "[i]f the defendant's conduct merely furnishes a condition by which injury is made possible,
and a third person, acting independently, subsequently causes the injury, the defendant's [*1031] creation of the condition is
not a proximate cause of the injury." 243 1ll. 2d ar 449. Caterpillar argues that "Permitting claims against the manufacturers of
legal, non-defective products results in those manufacturers being the insurer of all criminal acts committed using such
products, merely on the basis that such businesses lawfully placed such [**27] products into the stream of commerce. See
Cherry v, General Petrolewm Corp, Qf California, {72 Wash, 688, 695, 21 P.2d4 520 {1933)(noting that the concept of legal
cause prevenis one from becoming the insurer of remole events.).

Plaintiffs argue that the law of the forum state, Washington, applies in this case because none of the Plaintiffs or Defendant
reside in Israel and the injuries did not occur there, they occurred in Gaza and the West Bank. Plaintiffs contend there are
conflicts in what the law of Israel provides and what Washington provides; in such a case, Washington's conflict of laws
principles require that the law of the state where the injury occurred applies, unless another state has a greater interest.
Plaintiffs assert that the place where the conduct causing injury occurred -- the distribution/sale of the Caterpillar bulldozer --
likely occurred in Illinois. Thus, Plaintiffs arguc that either Washington or lilinois law applies, and the law of Israel is least
likely to apply.

Plaintiffs’ argument fails under whatever law is applicd, as Plaintiffs do not state a claim by alleging the lawful sale of a non-
defective product (0 a customer who intentionally uses it [**28] to injure a third party. Plaintiff have the burden of providing
reasonable notice of their intention (o rely on foreign law under Fed. R. Civ. P. 44, {, but Plaintiffs do not assert that foreign law
applies, arguing, instead, that Illinois law applies as that is where the injury-causing conduct occurred. Plaintiffs argue that
although it may be true that under a general negligence theory, manufacturers of legal products do not owe a duty of care to
persons who might be injured by a third party's illegal use of those products absent a special relationship, this rule does not
apply to negligent entrustment.
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The negligent entrustment theory is unavailing. Negligent entrusiment requires the following: (1) a negligent entrustment, and
(2) incompetence of the entrustee that is a proximate cause of the injury. See Sture Funn Fire & Casualty Co. v. McGlawn, 84
HL App. 3d 107 110, 404 N E2d 1122, 39 1. Dec. 531 11980); Bernethy v. Walt Failor's lie, 97 Wash. 2d 929, 933, 653 P.2d
280 (1982); Evans v. Shannon, 2001 L 2d 424, 434, 776 N.E 2d 1184, 267 I, Dec. 533 (2002). There is no showing that the
Israeli government fits into the category of an incompetent.

Piaintif(s argue [**29] that manufacturers of legal products owe a duty of care to persons who are injured by a third party’s
foreseeable illegal use of those products, except where there are unexpected intervening actions of unknown criminals for
which defendants have no knowledge, in which case, there is no foreseeability. Here, argue Plaintiffs, the IDF's use of the
bulldozers was foreseeable.

Piaintiffs' argument fails becausc the IDF's conduct, or that of individuals in the IDF, is too remote from the sale of the
bulldozers to the Isracli government to hold Caterpillar liable for any alleged misuse of the bulldozers by a third party.
Plaintiffs' wrongful death and public nuisance claims fail as well under the foregoing analysis. A manufacturer or distributor of
non-defective, legal products cannot be liable in tort for alleged criminal acts committed with those products by third parties.

[*1032] Foreign Policy Issues

This case must also be dismissed because it interferes with the foreign policy of the United States of America. "Questions in
their nature political, or which are, by the constitution and laws, submitted to the executive, can never be made in this court.”
Marbury v. Madison. 5 U.S._ (1 Craneh) 137, 170, 2 L. Ed_60 (1803). [**30] Six factors for determining whether a court
should defer a case to the political branches of government were articutated in Baker v. Corr, 369 U.S. 186, 82 8. C1. 691, 7 L.
Ed. 24 663 (1962): (1) a textually demonstrable constitutional commitment of the issue 10 a coordinate potitical department; or
(2) a lack of judicially discoverable and manageable standards for resolving it; or (3) the impossibilily of deciding without an
initial policy determination of a kind clearly for nonjudicial discretion; or (4) the impossibility of a court's undenaking
independent resolution without expressing lack of the respect due coordinate branches of government; or (5) an unusual need
for unquestioning adherence 1o a political decision already made; or (6) the potentiality of embarrassment from multifarious
pronouncements by various departments on cne question. fd. ut 2/7. Dismissal is appropriate if any one of these six factors is
"inextricable” from the case. Alperin v. Veatican Bank, 410 F.3d 332, 544 (9 Cir. 2003).

In this case, neither of the other branches of government has urged or enjoined sale of weapons to Israel nor restrained trade
with Israel in any other manner. [**31] For this court to preclude sales of Caterpillar products to Isragl would be to make a
foreign policy decision and to impinge directly upon the prerogatives of the executive branch of government. For example, in
Crosby v. Nar'l Foreign Trade Council, 530 (1,5, 363, 383-86, 120 8. Cr. 2288, 47 L. Ed. 2d 352 {2000}, the Court held that a
Massachusetts law restricting U.S. compantes doing business in Burma was preempted by Congressional legislation.

The Act of State Doctrine, which precludes United States courts from judging the validity of a foreign sovereign's official acts,
also bars adjudication of Plaintiffs’ claims. See W. S. Kirvkpairick & Co. v. Envil. Tectonics Carp., 493 U.S._ 400, 405, 110 8. Ct.
704, 107 L. Ed. 2d 816 {1990). Under the Act of State Doctring, a claim is barred if it (1) involves an official act of a foreign
sovereign; (2) is performed within its own territery, and (3) it secks relief that would require the court 1o sit in judgment on the
sovereign's official acts. fd. 4 405. Plaintiffs claim that Israel's official policy violates international law and also that orders
were given 1o a bulldozer operator Lo continue with the demoliticns even when protestors were present. (First Amended [**32]
Complaint P 59.) Military orders are official acts of the sovereign. Roe v. Unocal 70 F. Supg. 2d 1073, 1079 (€. D. Calif ).

Plaintiffs respond that none of the Baker factors apply and that merely because this cause of action arises in the context of the
Israeli-Palestinian conflict, that is no basis for this court to {ind the case non-justiciable. Also, the Act of State Doctrine does
not apply, because the acts did not occur within Isracl's own territory, but in the occupied territory disputed by the Palestinians.

Plaintiffs arguments are not persuasive. For this Courl 1o order Caterpillar Lo cease supplying products to Israel would certainly
invade the foreign policy prerogatives of the political branches of government. As Caterpillar states and this court agrees: "This
lawsuit challenges the official acts of an existing government in a region where diplomacy is delicatc and U.S. interests are
great.” (Caterpillar Reply [*1033] p. 35.) This cause of action must be dismissed.

NOW, THEREFORE, IT IS ORDERED:
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1. Defendant Caterpillar's Motion To Dismiss [Dkt. # 22] is GRANTED;.

2. Defendant Caterpillar's Request for Judicial Notice [Dkt. #25] is GRANTED; [**33]

3. Plaintiffs' Requests in its Surreply [Dkt. # 45] are DENIED;
4, Defendant Caterpillar's Motion that the Court Solicit the View of the United States Department of State (Dki. # 47] is

DENMIED in view of the Court's granting Caterpillar’s Motion to Dismiss.
5. This cause of action is DISMISSED, and the Clerk shall enter JUDGMENT accordingly.

DATED this 22nd day of November, 2005.
FRANKLIN D. BURGESS

UNITED STATES DISTRICT JUDGE

Enid of Ducument

82



